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Cash was candid about his lesson

By JANE GAFFIN

Keno, thevenerableold gentleman
mine, refusesto diea natural death
aslong asa probable hundred mil-
lion ounces of silver keep itsheart
beating. Y et, thefederal gover nment
is bent on subjecting the mine to
euthanasia.

| believetheminedeservesadig-
nified burial.

Inaseriesof articlesbeing pub-
lished in the Star each Friday, I'm
sayinglad ritesand farewell toagreat
mine that served as the Yukon’s
lifeblood off and on for morethan 80
years.

Here'spart 13.

United Keno Hill Mineswent to auc-
tionin 2001.

Creditorscould sdl a their pleasure.
But only amasochist would consider
purchasing theassetswhichtechnicaly
belonged to a nebul ous United Keno
Hill Mines.

It was no surprise that the potential
bidders wanted |legal security before
entering into apurchase arrangement.

They wanted the court to block any
possibility of aresuscitated United Keno
rolling up to thedoor after thefact with
afat pokethat might satisfy creditors
and alow the original Toronto-based
ownersto regain control over the sold
assets.

But how would any junior company
turnthe property into asuccessful ven-
ture?

The enterprise hinged on water
licences, operating licences, production
licences, development licences and
whatever other licencethefederal min-
ister may or may not sign.

Everything looked swell at first
blush.

Theminers' rightsto enter, locate,
prospect and mineweredtill intactinthe
Y ukon Quartz Mining Act, without
qualification, except to say the person
must be at least 18 yearsold.

Further, sec. 50 <till granted “achat-
tel interest, equivalent to alease of the
mineralsin or under the land for one
year, and thence from year toyear...”

Y et thegovernment had overthrown
itsown mining lawsby inserting adis-
cretionary licencing system that can-
celled legal securetenurein the same
act that granted minerstheir mineral
leases.

Inleading court casehistoriesfound
intheYukon law library, judges have
ruled on the practical importance of
clearly distinguishing between alease
and alicence.

Words alone do not sufficefor par-
ties to turn a tenancy into a licence
merely by cdlingit one, saystheEnglish
decision of Street v Mountford, 1985.

A licenseelacking exclusive pos-
sessioncaninnosensecall theland his
own and cannot be said to own any
estateintheland. Thelicence does not
create an estate in theland to which it
relates but only makes an act lawful
which would otherwise be unlawful,
stated theruling.

Thereisno doubt that thetraditional
distinction between a tenancy and a
licence of land lay in the grant of land
for aterm at arent with exclusive pos-
session.

To condtituteatenancy, the occupier
must be granted exclusive possession
for afixed or periodicterm certainin
consideration of apremium or period-
ical payments.

Thegrant may beexpressed or may
beinferred where the owner accepts

weekly or other periodic paymentsfrom
theoccupier (e.g., annua minera claim
assessments).

“(O)necomesto theconclusion that
therights of the occupier arethose of a
leasee, (and) the parties cannot turn it
into alicence by saying at theend ‘this
isdeemed to bealicence,’ ” wrotethe
judge.

IntheProvince of New Brunswickv
Gordon and Walton, 1979, the defen-
dantswerearguing that amining claim
—or therightsincident thereto — rep-
resented asubstantial interestinland as
“an interest in the nature of property”,
“a possessory interest in the staked
lands’ and“avaluableinterest capable
of assignment of transfer.”

Thejudgefoundthat amining claim
came within the scope of “land” as
defined in the Expropriation Act and
therefore was capable of being expro-
priated.

It was pointed out (per Halsbury, a
definitive encyclopedic treatise on the
laws of England, 3rd Ed.) that the par-
ties could not make alease alicense
merdly by describing it assuch; thecon-
verseisasotrue, theruling continued.

If minerals are vested in the owner
of the surface of the land, then the
owner’ sinterestinthe mineralsand the
interest of anyone hehasgiven mining
rightswould betaken away by an expro-
priation, concluded thejudgment.

Respected lawyers and jurists con-
tend those being governed must have
the highest respect for thelaw govern-
ing them, and awillingnesstoforcethe
government to subject the thorniest
issues to the tests of reason, common
sense, fairnessand just law.

This premise went off-plumb with
respect to mining in the'Y ukon

TheVancouver-based Minto Explo-
rations was an exampl e of acompany
mauled by over-regulationswhen try-
ing to bring the DEF/Minto copper-
gold-silver project to production 80 kilo-
metres northwest of Carmacks.

The mine was scheduled for pro-
duction by November 1998. Minto’'s
file bulged with 50 permits and
approvals. But permitting delays and
licences not signed for three years
resulted infinancia and budgetary con-
straintsthat killed the project.

Likewise, in British Columbia, Red-
fern ResourcesLtd. wasbattle-fatigued
trying to revive the historical under-
ground workingsof the Tulsequah Chief
copper-silver-zinc deposit located 100
kilometres south of Atlin.

The Vancouver company had
becomeaheadlinegrabber sinceitsini-
tial environmental assessment com-
menced in September 1994,

By late 1999, more than $9 million
had been spent obtaining 40 permitsand
approvalsin an open-ended regul atory
process that only abureaucrat could
love. Obtaining present and future per-
mitswasahorror show. “ Streamlining”
the processabit did nothing for advanc-
ing the project.

Regardless, Redfern’ s parent com-
pany, Redcorp, was one of two parties
contending for the United Keno prop-
erties.

Y ukon Supreme Court Justice Ron
Vealehad brought forthan order inlate
April inwhich interested partieswere
invited to submit sealed bidsto the court
no later than Thursday morning, May
3.

On May 8, 2001, eight lawyers
trailed into the courtroomto dividethe
spails.

Redcorp offered to pay $2.81 mil-
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lion and wanted six monthsto conduct
duediligence.

The final $1.1-million payment
would be contingent on acommercial
production schedule. Six monthsto do
research was a standard practice in
upholding fiduciary responsbility toits
owners, the sharehol ders.

Another bid came from Advanced
Mineral Technology, Inc. (AMT) of
Fairfield, Idaho. Although the secured
creditors knew nothing about the pri-
vately-owned American firm, they
unanimously embraced its offer.

AMT topped Redcorp by promising
to pay $3.6 million. It planned to take
possession of the assets after conduct-
ing a60-day duediligenceto determine
whether to cinch the deal or withdraw.

Thelien holders' lawyer, Tim Pre-
ston, told the court the federal govern-
ment’ smaintaining thewater treatment
systemsat the Elsaminesiteswascost-
ing up to $100,000 amonth.

Sincethefedswould creamtheenvi-
ronmental liability reimbursement dol-
larsoff thetop of thesale, the creditors
liked AMT's 60-day due diligence
period rather than Redcorp’ smorethor-
oughone.

Thedelay would increasethewater
treatment bill to $600,000, thus suck-
ing more money away from the credi-
torsthan necessary, they thought.

They liked AMT’s proposal that
would only take $200,000 from what
wasowned the creditors, they thought.

It sounded good in theory. Y ukon
Supreme Court Justice Ernest Marshall
approved AMT’ shid and instructed the
battery of lawyersto put their collective
heads together and decide who would
get paidwhat if they ever saw theintan-
giblemoola.

Accordingtoreporter Chuck Tobin
(Star, May 8, 2001), the creditors’
lawyer thought AM T’ soffer should suf-
ficiently cover preferred creditors, the
government interests and some of the
creditors who loaned United Keno
money.

“Whilethedebt to the preferred cred-
itorswas estimated at over $3 million,
thecourt wastold thetotal outstanding
debt owed by United Keno is between
$12 million and $15 million,” wrote
Tobin.

“In the wake of any sale, the unse-
cured or non-preferred creditorswill ill
have rightsto aclaim against United
Keno, thecompany, but it will beacom-
pany without its El sa-based assets.”

AMT president Phillip Cash, amet-
alurgical engineer by training, was
familiar with the'Y ukon through agold-
field operation near Dawson City.

But hebecamedisenchanted quickly.
Inlate July 2001, he began expressing

frustrations about the federal Depart-
ment of Indian Affairsand (what | call)
No Development (DIAND). Following
his60-day property research, hefaceda
court-imposed deadline to decide if he
wanted to fish or cut bait.

Under theorigind agreement, hepaid
anon-refundable, $25,000-deposit to
thecourt. If hecontinued with the $3.6-
million purchase, he would make a
$175,000-deposittobeheldintrust and
pay $1.7 milliontothecourt on Dec. 31,
2001, and pay the outstanding balance
of roughly $1.7 million by the end of
2002.

After consultations with the federal
officials heexpressad apprehensonthey
would show up onthe property and ding
himfor every real or imagined environ-
mental sin committed by other people
over thelast 100 years.

No doubt. And they might date the
“environmenta liability” back millions
of yearstowhenthemineralswerefirst
deposited during the extensive glacial
activity.

OnJduly 7, thecourt granted AMT an
extension to think about things. On July
27, another extension gave him until
Aug. 24to makeadecision.

The federal government had osten-
sibly denied Cash’ srequest to do some
limited work on the property without
assuming thetotal environmental lia-
bilities.

After 10 months, Cash quit thepro-
ject. Heeither saw thefutility of ajunior
company trying to operateamineinthe
Y ukon, or he had bitten off more than
he could chew financialy.

United Keno Hill Mines had been
delisted by the Toronto Stock Exchange
onMay 3,2002. And therewasnoindi-
cationthat Advanced Mineral Technol-
ogy was listed for trading with New
York’s NASDAQ, an acronym for
National Association of SecuritiesDedl-
ersAutomated Quotations, asystemfor
quoting over the counter securities.

OnAug. 12, 2002, Cashtold the Star
that AMT couldn’t continue spending
money on the property without know-
ing when to expect the government to
giveitsblessing with aproduction date.

If Cash deviated from his* gpproved’
operating plan, hewould haveto submit
another one. And, yes, thefederd author-
ities could have changed their minds
about whether an amendment was
needed to hiswater licence.

Nevertheess, hewaslabouring under
the assumption that he had the federal
agents assuranceshewouldn’t need an
amendment. But wasit inwriting?L ater,
hetoldthe Sar theauthoritiesindicated
hemay requirean amendment that could
take up to three yearsto obtain. Y ep-
pers!

Inabrief chat with an enthusiastic
Cash early in the project, he sounded
forthright, encouraged by friends and
consultants, but hazy about legditiesand
redlities.

Besides, local mining people had
warned Cash what to expect for conse-
quencesif hewent into the United Keno
property under alicencing regimethat
negated hislegal security of tenure.

Cash' slearned lesson wasexpressed
intheform of acandid letter to the Sar
onAug. 9, 2002:

“It is with deep regret that AMT
Canadahasto announcethat it is ceas-
ing all operations at its Elsa Project
(Keno Hill) as of 5:00 p.m., Monday,
August 12, 2002,” it said.

“This time and date have been
selected to provide sufficient time for
the Department of Indian Affairsand

Northern Development (DIAND) to
arrange for the resumption of its envi-
ronmental monitoring.

“AMT Canada assumed these
responsibilitieswhen it undertook to
reactivatethelong-closed mining oper-
ation.

“InFebruary of thisyear (2002), sub-
sequent to many meetingsregarding the
issuanceof awater licence, DIAND gave
itspermissionto AMT Canadato pro-
ceed withitslong-term planto reestab-
lishtheKeno Hill mineasavibrant oper-
ation and contributor to the'Y ukon econ-
omy.
“Shortly thereafter, DIAND issued
thenecessary productionlicenceandthe
company received aletter, signed by
Minister (Robert) Nault, wishingit good
luck inthereprocessing of the(tailings)
and ‘agood environmental clean-up’.

“Regrettably, thiswasimmediately
followed by asurprising changeof pol-
icy by DIAND regarding the water
licence, makingitimpossiblefor this, or
any other company, to operate.

“Such inconsistency from DIAND
has precluded the completion of thenec-
essary financing for the project with the
reluctant decision to cease operations.

“AMT Canada cannot continueto
support the significant monthly costs of
keeping the site in compliance while
DIAND continuesto prevaricate.

“Sinceit assumed responsibility for
thesite, the company hasspent in excess
of $700,000 keeping it in compliance
and addressing the ongoing environ-
mental issueswith outside consultants.

“It should be noted that AMT had
already hired 25 employees and this
number was expected to increase to
approximately 50 during thefirst year
of operation.

“The ‘ripple effect’” of Keno Hill
operationswould have further signifi-
cantly increased employmentinanarea
of high unemployment.

“The company would like to thank
theterritorial government for itsefforts
on behalf of the company and theresi-
dents of the Yukon but regrettably,
together, we have not been ableto over-
come the intransigence of the Depart-
ment of Indian Affairs and Northern
Development.”

The letter’ s tone sounded like H.
Phillip Cash felt betrayed. So, why
would any other purchaser expect to
receive any different treatment?

It wasasad commentary thet by now,
after astring of court hearings, court
orders, abankruptcy and afailed pur-
chase, nobody was clear on who actu-
aly owned the assets and who had
authority to sell them.

Roughly 223 one-year minerd leases
and 574 21-year surveyed leaseswere
till registered in the name of adefunct
company at themining recorder’ soffice
until theclamsweretransferred toagov-
ernment-appointed receiver in 2004.

Theproperty’ sworthwasdiminish-
ing asclaimslgpsed out because nobody
took responsibility for keeping themin
good standing.

The government’ s hide was some-
what protected. A year’samnesty was
granted on expiry datesfor filing assess-
ment feeswhile Ottawa devolved min-
ing administration to the Y ukon gov-
ernment in April 2003.

* k%

Jane Gaffinisauthor of Cashing|n,
a definitive history of the Yukon's
hardrock miningindustry, 1898t01977.

Next week: prosecuting adead com-
pany ad nauseamisastrain on thetax-
payers' limited resources.



